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Name & Address of The Appellants

Mis. Contis Technologies Pvt Ltd
Ahmedabad

za 3r@le 3mar a srige qt{ ft anfa Ufa If@rant at r@ha f=#fRra Var "ff clJ'!

"fl"clmT %:-
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way :-

mr-rr ~i:fi, '3°(qlcf grcas vi #ara 3r4lat =mrq1femur at r8re­
Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-

fclffi<l 3T~~,1994 c#t QRT 86 * 3Rf<@~ cITT ~ * tfIB cffr \i'fT ·ffcITTfr:­
Under Section 86 of the Finance Act 1994 an appeal lies to :-

afar' ±Ra ft «Rm; ggc, qr zca vi harm 3r4l#tu nu@rasv ail. 2o, q za
.- <Rare au(so,rt +Tz , 3IzqaIarq-380016

,:~~est Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at O­J"' 20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad - 380 016.

, (ii) ~l<l~ cITT fclffi<l ~- 1994 rt'r QRT 86 (1) * 3'.iaTJ('f ~ i-f"cf1cR
P.lll-Jlqcl), 1994 * A"Wf 9 (1) * ~ F'!mf«r "CpFl -q-x=r.t'r- 5 ·q 'qR ~ 11 c#r \i'fT
hft yd a mer f 3met # fas ar4ta at nr{ el seat fez#f
ft ft a1Reg (6+i a va ufa 4R ehf) sjri frm anf@raw ml mrzr#ts fer
t_ cfoT ~ -;:ii f?m ,mJGtf.icfi fil'5f ha # mu@ls a era zfkrzr # a taff± am rue # w
Tf "Gt"""ieff ~c:flcp'{ m'l° .wr, "&ffGt" m'l° 1WT 3TR ·e1•nm -rrm.4f+1 q, 5 al4 ut Uva a t ,rm xiiLJC!
1000 /- -ctm ad#aft etf Ge hara 6t ir, ants at .wr 3i anu ·rn G#fa 5Ty 5 "Rffif m
50 ~ ~ "ITT ill ~ 5000 /- #Rt 3haft et1 gf hara at ir, an l'.JT1T 3TR~ 1fm
mfr sqq so ala zna vna & aei sq; 1oooo/- mph 3mat sftl

(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompany ed by a copy of the order appealed
against (one of which shall be certified copy) and should be accompanied by a fees of Rs.
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or
less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is is
more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of
service tax & interest demanded & penalty levied is more than fifty L.~1.->-u.<ll:'ees, in the form of
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crossed bank draft in favour of the Assistant Registrar of the bench of nomir.ated Public Sector Bank
of tile place where the bench of Tribunal is situated. ·

(iii) ~~.1994 c#r mx1 a6 c#r \3'tf-mxT31T ~ (2\!) '1fi 3ffi7ffi 3f.fic;r~ Piwt1c,Rl, 1994 '1fi f.'l<l<l 9 (2\!) · _
a aifa fafRa f a.el.-7 a c#r mti vi Gr# mer srgr,, auUr zrc (37ft) om? 6 .fut (0IA)(
'(f°f[T{ xl' w,rfum~ m-ifr) 31N '3l<R .
3Tgr, GTI / '3'tf 3Tl1Jim $ITTIT A2I9ka sn zycs, an4tta +au@au at an4a ah a fer ea gg sir?z
(010) ml ~ 1~ irfr I

(iii) The appeal under sub section (2A) of the section 86 tile Finance Act 1994, shall be filed in
Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Central Excise (Appeals)(OIA)(one of which shall
be a certified copy) and copy er- the order passed by the Addi. I Joint or Dy. /Asstt. Commissioner or
Superintendent of Central Excise & Service Tax (010) to apply to the Appellate Tribunal.

2. zenizitfra =rrnraa zr 3rfefu, 1975 ml wm t1x srgq8t-1 a sifa Raffa fg s1gar T s? vi emra
mm-rr c/; ~ c#r ~ tR' xii 6.50/- tra <ITT~~~ WIT TWIT s:!llt31! I

2. One copy of application or 0.1.0. as the case may be, and tile order of the adjudication ·
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-I in terms of
the Court Fee Act, 1975, as amended.

3. +tt yen, sa ran vi hara or4tta =znf@raw (arfRtf) Pyrraa), 1982 1'i mmr ~ 3Ri~ l'!rrat <ITT
'frfqf~ cfi, :-9' ~ f.l<r:IT ml 31N 'Ill 1:1!R 3~ fclu1T 'G!@T t° I

3. Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.

4. «#rm era, as4tzr3en areas vi lass 3r4tr f@rasar (gt4aa# 3r4ii amnii #
kc@tr 3Tlre 31f@)f@,#, &&y#t err 39q# 3iaia fa4rzr (in-3f@1fr2&8(gay #tviz~ .

29) feiia: €.oz.&g sit# fa4tr3f@)fz, &&g #st arr cs a 3iafa haraat aft mar Rt a{&,. "·
aar f@a#r a{ q&-«ff?r5aar3farf ?&, serf faznr if; 3iaia srmnRtsa#t 3rhf@a2zr
~JW?.;"fl'cfi"-0$"~ ~~irf ITT

he4tr3ea eraviharaa iaaiaaim far av grca"fG n@r-~ . ~
(i) 'tfRf 11 tr if; ~~~
(ii) #crdz am RR a a& of<>@ mw
(iii) ~o=rttc am fo-i,4J.11c1i>'i'I if; fa:rl!Ji 6 if; ~ ~~

e> 3mat sf zrg faz enr hman fa@rzr (i. 2) 31f@0fzr, 2014 # 3 ua fa#"
3r46q urf@rart a4cg fauruftr rarer 3r5ff vi 3r4l#taca&igt

4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F
of the Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the ·
Finance Act, W94 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten
Crores,

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

> Provided further that the provisions of this Section shall not apply to the stay application
and appeals pending before any appellate authority prior to the commencement of the
Finance (No.2) Act, 2014.

4(1) In view of above, an appeal against this order shall lie-before the Tribunal on
payment of 10% of the duty demanded where duty or duty ar~pe'n'irl~r- in dispute, or

penalty, where penalty alone is in dispute. ~-/f~-"~~;;,?.i_~-.-1,{c~
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ORDER IN'PEAL

1. This order arises out of the' appeal filed by M/s Contis Technologies Pvt.
Ltd., Sheraton Complex 301-302, Polytechnic Road, Ambawadi, Ahmedabad
380009 (hereinafter referred to as 'the appellant') against the Refund OIO

No. SD-02/Ref-108/VIP/2016-17 dated 10.08.2016(hereinafter referred to
as 'the impugned order') passed by the Assistant Commissioner, Service

Tax, Division II, APM Building, Satellite, Ahmedabad (hereinafter referred to
as 'the sanctioning authority').

2.1 The relevant facts of the case are that the appellant had filed a refund
. .

claim of the accumulated credit of Service Tax of Rs. 1,93,610/-on
04.05.2015 for the period January 2015 to March 2015 with the Assistant
Commissioner, Service Tax, Division-II, Ahmadabad under notification
27/2012-ST dated 18.06.2015. Export turnover for the period January 2015 ·

to March 2015 is Rs. 52,09,843/- and corresponding two FIRC were received

Q' as shown below. Adjudicating authority has denied whole refund of

accumulated credit time limitation ground of 11B as following -
TABLE-A

FIRC/ Dt. Bank credit Invoice cit.
Dt.

Reason for denying the refund

2121393 30.12.2014 19.01.15

29.12.14 27.01.15

Refund has been filed after period
of one year from date of issue of
invoice where payment of service
has been received in advance prior
to date of issue of invoice. [ one
year reckoned from dt.

__ -~ _,__ --l-----+------l--'-1-9=-.0_l--:-.2-:-0_l_S~an_d----:2::-:-7-.0-:--1_.-;;:-20_1_s_]----:-----;-1
2161133 02.03.2015 11.02.15 Refund has been filed after period
27.02.15 16.02.15 of one year from date of receipt of

20.02.15 payment in convertible foreign
• 24.02.15 currency, where provision has been

completed prior to receipt of such
payment [ one year reckoned
from dt. 02.03.15]

I
;:,
€

\ .
-I<

- ..

2.2 Adjudicating authority stated that Nati. 27/2012-CE (NT) has been
amended vide Noti. No. 14/2016- CE(NT) dated 01.03.2016 whereby

paragraph 3(b) has been replaced by new paragraph. It is concluded by



4 V2(ST)157/A-11/2016-17

adjudicating authority that refund has to be:.filed before expiry of one year
from date of-

a. Receipt of payment in foreign convertible currency----[where
provision of service had been completed prior to receipt of such
payment- para 3(a) of amended notification]

b. Issue of invoice-------E where payment of service has been
received in advance- para 3(b) of amended notification]

2.3 As per opinion of Adjudicating authority due date of filing refund for
each BRC and invoices was as following-
TABLE-B

FIRC/ Dt. Bank credit Invoice cit. Due date of filing the refund
Dt.

2121393 30.12.2014 19.01.15 (a)18.01.2016 for invoice dt.
29.12.14 · 27.01.15 19.01.15

(b) 26.01.2016 for invoice dt.
27.01.2015

2161133 02.03.2015 11.02.15 01.03.2016 for all four invoices
27.02.15 I 16.02.15 [as payment received after

20.02.15 rendering of service i.e after invoice

I 24.02.15 dt.]

$

3. Being aggrieved with the impugned order, the appellant filed an appeal ,
wherein it is stated that-

I. Appellant exports 100% of its service and time-limit prescribed in 11B,
CEA, 1994 does not apply to accumulated credit due to export and
claimed as refund u/s 5.

II. Though they have rigorously followed the Bank, BRC were issued late
by bank due to their on procedural delay. It is beyond their control to
get issued BRC. Appellant had been instructed in one of the prior
hearing that no application should be filed in absence of BRC.

III. Adjudicating authority has erred in law and on facts.

4. Appellant was afforded opportunity of Personal Hearing in the matter
on 02.06.2017, 12.06.2017, 19.06.2017 and 19.072 'her appellant
or nor his representative availed the opportuni : <J.

Rs
J >
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5. ' I have carefully gone through the facts of the case on records, grounds
of the Appeal Memorandum. In terms of Section· 35 of CEA, 1944, only

three adjournments can be granted, therefore no further opportunity of
Personal Hearing is granted. I find that claim is rejected on time limitation
ground.

6. I take up the limitation ground. It is contended by appellant that

adjudicating authority has erred in law and on facts but where and how

adjudicating authority has erred on facts and law is not brought out in appeal
memo.

7. Appellant has argued limitation of 11B is not applicable to them but has

not produced any legal authority or any judgments or any other authority, in

his ground bf appeal before me to prove his point that as to how and why

Section 11B of CEA, 1944 is not applicable for refund of accumulated credit

Q under notification 27/2012-CE (NT). However form impugned OIO, it is
gathered that appellant had relied upon judgment in case of Swagat

synthetics Ltd. Vs. CCE Surat [ 2007 (220) ELT 949 (Tri. Ahd.) ] wherein it is

held that time limitation of 11B is not applicable to refund of accumulated
credit.

8 .. I find that judgment in case of Swagat synthetics Ltd. Vs. CCE Surat [
2007 (220) ELT 949 (Ti. Ahd.) ] is delivered for the deemed credit
accumulated due to export is refundable in terms of Notification No. 29/96­

C.E. Said judgment is upheld by Hon'ble High Court of Gujarat 2008 (232)

E.L.T. 413 (Guj.). It was a case relating to Sub-Rule (13) of Rule 57F of
Central Excise Rules, 1944. Said judgment case of Swagat synthetics Ltd.

O\hough upheld by Hon'ble High Court of. Gujarat has been reversed by
Hon'ble High Court of.Madras vide decision reported at 2012 (281) E.L.T. 185
(Mad.) in case of GTN Engineering Ltd. delivered in case of refund of

accumulated credit in terms of Notification 5/2006- CE (NT). Notification No.

5/2006-CE (N.T.) is superseded by new Notification No. 27/2012 CE-(NT)
from 18.06.2012.

9. In the case of GTN Engineering Ltd. (supra), the Tribunal [2010 (259)

ELT 625 (Trib. - Chennai)] had decided that the time-limit prescribed under
Section 11B will not apply for granting refund under Rule 5 of Cenvat Credit
Rules, 2004. Revenue had appealed against the said decision before the

Hon,ble High Court of Madras. The Hon'ble High Court of Madras vide

Eus sgy

\<_ "so. ­we
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decision reported at 2012 (281) E.L.T. 185 (Mad.) set aside the order of the
Tribunal and held that the time-limit as provided in Section11B will apply.

10.1 Para 3(b) of Notification 27/2012 CE (NT) itself states that time-limit

as provided in Section11B will apply for claiming refund. Paragraph 3(b)

existed in Notification 27/2012 CE (NT) prior to amendment vide Noti.
14/2016- CE (NT) dated 01.03.2016 is as below-

"The application in the Form A along with the documents

specified therein and enclosures relating to the quarter for which

refund is being claimed shall be filed by the claimant, before the

expiry of the period specified in section 118 of the Central Excise
Act, 1944 (1 0f 1944)."

10.2 Paragraph 3(b) after amendment in notification 27/2012- CE (NT) vide
Noti. 14/2016- CE (NT) dated 01.03.2016 is as below

"The application in the Form A along with the documents specified

therein and enclosures relating to the quarter for which refund is being
claimed shall be filed as under :

(i) in case of manufacturer, ..

(ii) in case of service provider, before the expiry of one year
from the date of ­

(a) Receipt ofpayment in convertible foreign exchange,

where provision of service had been completed prior to
receipt ofsuch payment; or

(b) issue of invoice, where payment for the service had

been received in advance prior to the date of issue of the
invoice."

11. In view of my above findings I conclude that time limit of one year
prescribe Section 11B of CEA , 1944 is applicable in amended notification
for granting refund of accumulated credit under notification 27/2012- CE
(NT). I find that appellant has not filed claim (a) within one year from

invoice date in case of BRC 2121393 dated 29.12.14 and (b) within one year
of realization of export proceeds in case of BRC 2161138, ed 27.02.15

7 a,sos, '
I lo'>:. q.c, '°.o,o :.-:,
, $ sas12. In Bechtel India Pvt. Ltd. V. Commissioner,of.$evic <a ,the Hon'ble

- - uge,,·.­
Delhi CESTAT while applying the provision of er_s~~ili' f service rules
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had held that export of services is completed only when all conditions for
export of service in terms of the Export Rules are fulfilled. Accordingly,
relevant date for the calculation of limitation period in case of export of

.-°.

service was held to be the date of receipt of payment in foreign convertible

exchange. Similar view was held by the Hon'ble Mumbai CESTAT in case of
CCE versus Eaton Industries P. Ltd. [2010 (12) TMI 71 - CESTAT, MUMBAI]

and Clear point Learning Systems (I) P. Ltd. versus CCE [2015 (6) TMI 749 -
CESTAT MUMBAI].

13. Time limit given in statue is requires to be followed strictly to avail the

benefits. Once a period of limitation was prescribed in the refund notification

for submitting the refund application that would necessarily govern. My view

is supported by judgment of The Apex Court in the case of [ACC Vs. Anam

Electrical Mfg. Co. [1997] 90 E.L.T. 260 (SC)] wherein it has been clarified

that any appellate court, civil court, high court cannot extend the period of

limitation and such a direction will be illegal. Likewise in the case of [Brite

Neon Signs V. Commissioner of Central Excise, New Delhi [2002] 149 E.L.T.

330 (Tribunal Delhi)] It has been observed that Tribunal has no discretion
under Section 11B to condone the delay involved in the filing of the refund

claim. I am in complete agreement with adjudicating authority rejecting the
claim on limitation ground. I hold that refund is not grantable on limitation
ground.

14.

14. The appeals filed by the appellant stand disposed off in above terms.
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ATTESTED

In#
(R.R. PATEL)

SUPERINTENDENT (APPEAL),

CENTRAL TAX,AHMEDABAD.
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By R.P.A.D.:

M/s Contis Technologies Pvt. Ltd.,
Sheraton Complex 301-302,
Polytechnic Road, Ambawadi,
Ahmedabad

Copy To:

The Chief Commissioner, Central Tax, Ahmedabad.

Th2 Commissioner Central Tax, GST South, Ahmedabad-.

Th_e Additional Commissioner, Central Tax , GST South, Ahmedabad

The Asst. Commissioner, Service Tax Div-II, Ahmedabad(old jurisdiction).

The Asst. Commissioner(System), GST South, Hq, Ahmed_abad.
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